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BEEZER, Circuit Judge:

Def endants Aeronautical Accessories, Inc. (“Aeronautical”) and
Edwards & Associates, Inc. (“Edwards”) appeal the district court’s
jury verdict in favor of plaintiff Alr Evac EM5 (“Air Evac”) in Air
Evac’s product liability action. W have jurisdiction pursuant to
28 U.S.C. 8§ 1291. W affirmin part and reverse and remand in
part.

The Honorabl e Robert R Beezer, United States Circuit Judge
for the Ninth Crcuit, sitting by designation.



This product liability action arises from a helicopter
acci dent . Early in the nmorning on April 1, 1988, pilot David
Short, flying a Bell helicopter to an accident scene, decided to
abort the m ssion due to weather conditions. The helicopter was
equi pped with a “nightscanner” light, a rotating search I|ight
mount ed underneath the helicopter. When Short activated the
ni ghtscanner in order to check his forward visibility, the glare
fromthe light tenporarily blinded him He attenpted to turn off
t he ni ghtscanner, but the light failed to extinguish, causing Short
to lose visual reference to the ground. Short then | ost control of
the helicopter and it crashed into a field near Springfield,
M ssouri. Short and his passengers sustained injuries.

The owner of the helicopter, Ar Evac, brought this action
agai nst Edwards, the installer of the nightscanner system and
Aeronautical, a previous owner of the helicopter, along with other
def endants who have since been dism ssed. The jury returned a
verdict in favor of Air Evac, holding that Short was ten percent at
fault and the defendants ninety percent at fault. The district
court awarded Air Evac $1,076, 323. 36 plus pre-judgnent and post-
j udgnent interest. The court denied the defendants’ notion to
alter or anend the judgnent. This tinmely appeal followed.

Defendants first argue that the district court abused its
discretion in admtting the testinony of Air Evac’'s expert wtness

M chael Postiglione. See Peitzneier v. Hennessy Indus., Inc., 97
F.3d 293, 296 (8th Cr. 1996) (review ng adm ssion of expert
testinmony for abuse of discretion). Defendants contend that



Postiglione's testinony is inadm ssible under Daubert v. Merrel
Dow Pharmaceuticals, Inc., 509 U S. 579 (1993).

Postiglione testified that he found visual evidence that the
contact points on the relay of the nightscanner had wel ded; ot her
experts testified that they could not detect evidence of welding
ei ther through visual observation or with the use of a scanning
el ectron mcroscope. |f such welding occurred, it would cause the
light to remain illum nated even after the pilot noved the switch
into the "off" position.

Def endants all ege that Postiglione's testinony is inadm ssible
because he based his conclusion on visual inspection alone, rather
than enploying other nethods of inspection as did the other
experts. But weakness in the factual basis of expert testinony
goes to the weight, and not the adm ssibility, of that testinony.
Louderm |l v. Dow Chem Co., 863 F.2d 566, 570 (8th G r. 1988)
("[al]s a general rule, the factual basis of an expert opinion goes
to the credibility of the testinony, not the admssibility, and it

is up to the opposing party to exam ne the factual basis for the
opinion in cross-examnation"); see also Fed. R Evid. 703. “Only
if an expert's opinion is so fundanentally unsupported that it can
of fer no assistance to the jury nust such testinony be excl uded.”
Hose v. Chicago Northwestern Transp. Co., 70 F.3d 968, 974 (8th
Cr. 1995) (internal quotation omtted).

The district court addressed the admssibility of
Postiglione's testinony in its denial of defendants' notion for
summary judgnent. The court noted that Postiglione' s opinion was
not sol ely based upon visual inspection but also upon his analysis
of the testinmony of others and his experience with electrical
conponents and rel ays. Further, we note that the defendants
presented no evidence that the general practice of inspecting an
electrical relay for mal function excludes visual observation. The



district court did not abuse its discretion in admtting the expert
testinmony; it was the jury’'s province to weigh the credibility of
Postiglione’ s testinony.

Def endants next argue that the district court abused its
discretion in admtting evidence of the failures of nightscanners
that contained relays different fromthe relay in the nightscanner
at issue. We reviewthe district court's ruling on admssibility
of evidence for an abuse of discretion. United States v. Mendoza,
85 F. 3d 1347, 1351 (8th G r. 1996).

A primary evidentiary issue at trial concerned whether the
relay in the nightscanner could accommobdate the in-rush current
passing through it without causing the light to remain illum nated
after the wunit was switched into the "off" position. The
ni ght scanner at issue was a Synbolic D splay assenbly, containing
a nechanical, 60-anp relay, |abeled an “MB3D’ relay. Defendants'
expert testified that this relay could accommodate the in-rush
current. The district court allowed Air Evac to introduce evidence
concerning the failure of nightscanners which used d are-Ban
assenblies. dare-Ban assenblies contain printed circuit contact
70-anp rel ays. The evidence established that Synbolic D splay
assenblies and d are-Ban assenblies are interchangeabl e, and thus,
are subject to the sane in-rush current.

Because d are-Ban and Synbolic D splay assenblies contain
different relays, the defendants argue that the evidence relating
to failures of nightscanners containing 3 are-Ban assenblies is not
substantially simlar to the evidence concerning the failure of the
ni ght scanner used by Air Evac. See MKnight v. Johnson Controls,
Inc., 36 F.3d 1396, 1410 (8th Gr. 1994) (evidence of other
accidents is admssible only if the other accident is substantially




simlar to the accident at issue). As the district court noted,
however, the evidence of the failures of the dare-Ban
ni ght scanners was relevant both: (1) to inpeach the testinony that
the 60-anp relay could handle the in-rush current and (2) to
establish that the defendants' engineer was negligent in not
adequately testing the MB3D relay to ensure it could accomnmopdate
the in-rush current before installing that relay into the Synbolic
Di spl ays ni ghtscanner. The district court did not abuse its
discretion in admtting the evidence concerning the failure of the
A are- Ban ni ght scanners.

Y

Def endants also assert that the district court erred in
admtting evidence of the failures of three other Synbolic D splay
ni ght scanners whi ch contai ned MB3D rel ays. Def endants offer no
argunment supporting this claimother than stating that the failures
were too renote in tinme to be of probative val ue. Def endant s’
argunment can be characterized as a claimthat the evidence should
not have been permtted under Federal Rule of Evidence 403. Under
this rule, a District Court is permtted to exclude relevant
evidence "if its probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues, or m sl eading
the jury, or by considerations of undue delay [or] waste of tine."
Fed. R Evid. 403. W wll not reverse a district court's
determ nation respecting the admssibility of evidence under Rule
403 absent a clear and prejudicial abuse of discretion
I nternational Travel Arrangers v. NWA, Inc. 991 F.2d 1389, 1400
(8th Cr. 1993).

Al t hough the subsequent failures of other Synbolic D splay

ni ght scanners occurred between five and eight years after the Ar
Evac accident, the district court found that the subsequent
failures were substantially simlar to the failure of the



ni ght scanner wused by Air Evac, and, thus the evidence had
significant probative val ue. For exanple, the other Synbolic
Di spl ay ni ghtscanners that subsequently failed had configurations
and nodifications identical to the nightscanner at issue.
Moreover, evidence was presented that on each failed Synbolic
Di spl ay ni ghtscanner the light tended to remain illumnated after
being turned into the “off” position. Evidence of other accidents
can be used to prove causation. MKnight, 36 F.3d at 1410. The
district court did not abuse its discretion.

Vv

Next, defendants contend that the district court erred in
giving the jury a "negligent failure to warn" instruction. e
review jury instructions for abuse of discretion. Kar cher v.
Enerson Elec. Co., 94 F.3d 502, 510 (8th Gr. 1996), cert. denied,
117 S. C. 1693 (1997). Under M ssouri law, in order to prove
negligent failure to warn, the plaintiff nust show that the

def endant knew or had reason to know about the dangerous condition.
Morris v. Shell QI Co., 467 S.W2d 39, 42 (M. 1971) (adopting
Restatenment (Second) of Torts § 388). Air Evac presented evidence

that the defendants' engineer: (1) knew that the original
configuration of the nightscanner tended to remain activated even
after being switched "off"; (2) did mniml testing of his
nodi fication to the nightscanner; and (3) did not test the anount
of current passing through the relay to ensure that the relay could
accommodate the current. This evidence was sufficient for the
district court to submt the failure to warn instruction to the

jury.

Vi
Def endants further argue that the district court erred in
denying their notion for a directed verdict and notion for new



trial because Air Evac failed to establish causation. W review de
novo the district court's denial of a notion for judgnent as a
matter of law, which includes a notion for a directed verdict.
McKnight, 36 F.3d at 1400. W apply a nmuch nore deferential
standard in our review of a district court's denial of a notion for
a newtrial: "The [district] court's decision will not be reversed
by a court of appeals in the absence of a clear abuse of
discretion.”" Lowe v. E |I. DuPont de NeMuurs & Co., 802 F.2d 310,
310-11 (8th Cir. 1986).

Def endants allege that Air Evac's circunstantial evidence did
not "tend to exclude any ot her reasonabl e conclusion" for the cause
of the accident. See Aetna Cas. and Sur. Co. v. Ceneral Elec. Co.,
758 F.2d 319, 322 (8th Cr. 1985) (under M ssouri |aw, when
plaintiff relies on circunstantial evidence in product liability

case, evidence nust tend to exclude ot her reasonabl e concl usions).
Def endants' argunent relies on the exclusion of the testinony of
plaintiff's expert Postiglione. As discussed above, Postiglione's
testinony was properly admtted. Air Evac, therefore, did not rely
solely on circunstantial evidence to prove causation. The district
court did not err in denying defendants' notion for a directed
verdict and did not abuse its discretion in denying defendants'
nmotion for a newtrial.

\

Finally, defendants argue that the district court erroneously
awarded pre- and post-judgnent interest. W review de novo
questions of state |aw. Kansas Pub. Enpl oyees Retirenent Sys. v.
Bl ackwel |, Sanders, Matheny, Weary & Lonbardi, L.C. , 114 F. 3d 679,
687 (8th GCr. 1997).




A

Def endants contest the award of pre-judgnent interest,
cal cul ated from Decenber 4, 1991 to May 5, 1995, on the property
damage claim M ssouri Rev. Stat. 8408.040(2) permts paynent of
pre-judgnent interest on tort clains, provided that: 1) the
cl ai mant demanded paynent or offered a settlenent, via certified
mai |, and (2) the judgnent obtained exceeds the anobunt denmanded.
Pre-judgnent interest is available from 60 days after the demand
was made until the date of judgnent.

Def endants argue that Air Evac's Decenber 4, 1991 letter does
not neet these criteria because plaintiff did not send the letter
through certified nmail and the judgnent did not exceed the anount
demanded. I n awarding pre-judgnent interest, the district court
reasoned that because the damages were liquidated, Air Evac was
entitled to pre-judgnent interest fromthe date it sent its demand
letter.

Because a plain reading of the statute does not support the
district court’s reasoning, we hold that the district court erred
in granting pre-judgnment interest on the property damage claim W
remand for a determ nation, in accordance with 8§ 408.040, of the
proper pre-judgnent interest to be paid, if any, on the property
damage claim

B
Def endants al so contest the pre-judgnent interest award on the
contribution claim Agai n, defendants argue that the district
court failed to apply 8 408.040 to its determnation of
pre-judgnment interest and instead inproperly relied on case |aw
holding that a liquidated claim is subject to pre-judgnent
interest. The district court, however, correctly concluded that an



action for contribution is not "grounded in tort" but rather is
nore like a claim for unjust enrichnent. See Rowl and v. Skaggs
Cos., 666 S.W2d 770, 773 (Mb. 1984) (en banc). As such, 8§ 408.040
is inapplicable and pre-judgnent interest is available from the

date plaintiffs first demanded paynent on the contribution claim
The district court did not err.

C.

Def endants next argue that the district court inproperly
applied the Mssouri pre-judgnent statutory interest rate to the
post -judgnent interest claim Defendants correctly state that 28
US C § 1961 is the applicable statute. Section 1961 provides
that the federal interest rate applies to noney judgnents in any
civil case. Plaintiff concedes this issue. W remand for
recal cul ation of post-judgnent interest in accordance with 28
US C § 1961.

AFFI RVED i n part, REVERSED and REMANDED in part.
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